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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  516 

Sale  and  Direct  industrial  Use  of 
Natural  Gas  for  Outdoor  Lighting 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Final  rule. 

summary:  This  final  rule  carries  out 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (the  Act) 
which  prohibit  the  installation  of  new  or 
replacement  natural  gas  outdoor  lighting 
fixtures  by  local  distribution  companies 
and  direct  industrial  customers.  The  Act 
also  prohibits  local  distribution 
companies  from  providing  natural  gas  to 
residential,  commercial,  and  industrial 
customers  for  use  in  outdoor  lighting,  as 
well  as  prohibiting  the  use  of  natural  gas 
by  direct  industrial  customers  for 
outdoor  lighting.  In  this  rule  ERA 
delegates  to  the  States  its  authority  for 
administering  prohibitions  with  regard 
to  gas  lighting  under  section  402  of  the 
Act. 

EFFECTIVE  DATE:  See  §§  516.20,  516.21, 
and  516.22. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Webb,  Office  of  Public 
Information,  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy,  Room  B-110,  2000  M  Street, 
NW.,  Washington,  D.C.  20461,  (202) 
634-2170. 

Barry  W.  Hirsch,  Office  of  Utility 
Systems,  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy,  2000  M  Street,  NW., 
Washington.  D.C.  20461,  (202)  254- 
9700. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

On  November  9, 1978,  the  President 
signed  into  law  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  as  one 
part  of  the  National  Energy  Act.  Section 
402  of  the  Act,  “Prohibition  on  Use  of 
Natural  Gas  for  Decorative  Outdoor 
Lighting,"  directs  DOE  (ERA)  to  prohibit 
by  rule,  by  May  8, 1979,  any  local 
distribution  company  from  supplying 
natural  gas  for  use  in  outdoor  lighting. 
The  purpose  of  this  rule  is  to  implement 
this  legal  requirement.  In  addition,  the 
Act  prohibits,  effective  November  9, 

1978,  the  installation  of  new  outdoor 
lighting  fixtures  using  natural  gas. 

Under  the  Act,  ERA  has  the 
prerogative  of  fully  delegating 
responsibility  and  authority  for 


implementation  of  section  402  to 
appropriate  State  regulatory  authorities. 
This  rule  exercises  this  prerogative  and 
prescribes  those  conditions  and 
requirements  imposed  by  ERA  pursuant 
to  delegation. 

II.  Background 

On  February  13, 1979,  this  rule  was 
proposed  in  draft  form  (44  FR  9570)  and 
ERA  announced  that  the  period  for 
public  review  of  and  comment  on  the 
proposed  rule  would  extend  for  2 
months  until  April  16, 1979.  ERA  was 
greatly  assisted  by  the  scores  of  people 
who  responded  to  our  request  for 
suggestions  on  how  to  best  implement 
section  402  of  the  Act.  ERA  sought  the 
views  of  hundreds  of  private 
organizations,  State  and  local  agencies, 
Federal  agencies  and  other  interested 
persons  through  a  special  mailing. 
Testimony  was  received  from  seven 
speakers  at  the  public  hearing  held  in 
Washington,  D.C.  on  March  22, 1979. 
Among  those  represented  were  State 
utility  commissioners,  the  natural  gas 
industry,  liquid  petroleum  gas  retailers, 
and  consumers. 

ERA  carefully  reevaluated  the  rule  in 
light  of  the  comments  we  received,  each 
of  which  was  read  and  analyzed.  When, 
after  discussions  and  review  ERA 
determined  that  a  comment  warranted 
changes  in  the  rule,  we  altered  the  rule 
accordingly.  When  we  decided  that 
reasons  supporting  the  rule  were 
stronger  than  those  for  challenging  them, 
we  left  the  rule  unchanged.  Part  III  of 
this  Preamble  describes  by  section  the 
more  significant  comments  we  received, 
and  how  we  reponded  to  them. 

III.  Comments  and  ERA'S  Response 

Subpart  A — General  Purpose  and  Scope: 
Definitions 

Comments  on  §  516.11(g):  Definition  of 
“State  regulatory  authority.  ’’  One 
commenter  observed  that  the  proposed 
definition  of  “State  regulatory  authority" 
would  include  privately-owned  local 
distribution  companies  not  subject  to 
State  regulation  (such  as  liquid 
petroleum  gas  retail  outlets)  which  does 
not  appear  to  be  consistent  with  the 
intent  of  the  Act.  The  impact  of  this 
would  be  to  empower  such  companies  to 
grant  their  own  exemptions,  establish 
their  own  regulatory  programs,  and 
enforce  their  own  compliance  programs. 
In  addition,  these  companies  would  be 
required,  under  the  proposed  definition, 
to  file  the  annual  report  required  under 
§  516.31.  This  was  not  ERA’S  intent.  Our 
intent  was  to  give  municipalities  which 
have  the  authority  for  determining  their 
own  rates  the  responsibility  for  program 


administration  in  their  service  areas.  In 
other  cases,  State  law  may  provide  that 
some  agency  other  than  the  State  utility 
commission  has  jurisdiction  in  regard  to 
prohibiting  the  use  of  natural  gas  for 
outdoor  lighting.  Our  intent  was  to  allow 
flexibility  in  such  cases. 

ERA  changed  the  definition  of  "State 
regulatory  authority"  to  preserve  our 
original  intent  but  to  exclude  privately- 
owned  local  distribution  companies  not 
subject  to  State  rate  regulation.  In  such 
a  case,  the  State  regulatory  authority 
will  be  designated  by  the  Governor. 

Subpart  C— Delegation  of  Authority 

Comments  on  §  516.30:  Scope.  Many 
commenters  responded  to  our  proposal 
regarding  delegation  of  authority  for 
administration  of  section  402  of  the  Act 
to  the  appropriate  State  regulatory 
authorities.  The  overwhelming  reaction 
was  positive.  Several  of  these  comments 
questioned  the  flexibility  of  the  State 
regulatory  authorities  in  regard  to  those 
authorities  and  responsibilities 
delegated  and  enumerated  in 
paragraphs  (a)  through  (g)  of  §  516.30.  It 
is  our  intent  that  the  States  have 
flexibility  in  administering  the  program 
within  the  constraints  of  section  402  of 
the  Act. 

ERA  recognizes  that  21  States  have 
laws  or  regulations  in  place  regarding 
prohibitions  on  outdoor  gas  lighting.  In 
some  cases,  these  laws  or  regulations 
may  provide  sufficient  authority  to 
comply  with  the  Act.  In  other  cases, 
modifications  may  be  necessary  in  order 
to  implement  the  added  authorities 
delegated  by  this  rule.  We  believe  that 
the  following  States  have  laws  or 
regulations  in  effect  regarding 
prohibitions  on  outdoor  gas  lighting: 
Arizona,  California,  Connecticut, 

District  of  Columbia,  Florida,  Hawaii, 
Illinois,  Iowa,  Maryland,  Massachusetts. 
Michigan,  Minnesota,  Nevada,  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Oregon,  Pennsylvania,  Virginia,  and 
Wisconsin. 

With  regard  to  States  with  existing 
prohibitions  on  gas  lighting,  ERA  does 
not  envisage  that  the  delegation  of 
authority  under  this  rule  will  require 
complete  restructuring  of  an  existing 
State  program.  Similarly,  where  State 
regulatory  authorities  in  States  not 
presently  regulating  outdoor  gas  lighting 
have  established  procedures  under  other 
programs  that  are  adaptable  to 
decorative  gas  lighting,  ERA  believes 
that  these  should  be  used  to  the  greatest 
extent  possible.  ERA’s  intention  is  that 
this  rule  should  be  interpreted  to 
minimize  the  addition  of  new  State 
organizations  or  procedures  where 
existing  organizations  and  procedures 
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can  be  used.  ERA  believes  this  is 
particularly  true  with  respect  to 
enforcement  authority.  ERA  recognizes 
the  authority  of  the  States  to  impose  the 
civil  penalty  provisions  of  section  723(c) 
of  the  Act,  but  does  not  necessarily 
contemplate  that  a  State  will  utilize  any 
procedures  other  then  those  currently  in 
use  by  a  State  regulatory  authority. 

Comments  on  §  516.31:  Reports.  Some 
commenters  noted  that  the  reports 
required  to  be  submitted  to  ERA  would 
represent  a  significant  administrative 
burden  to  State  regulatory  authorities, 
especially  those  that  are  understaffed.  A 
flexible  approach  to  the  reporting 
requirements  was  urged.  Although  we 
had  recognized  the  need  for  such 
flexibility  and  did  attempt  to  minimize 
the  reporting  burden,  this  section  was 
re-analyzed  and  significantly  altered  to 
further  reduce  the  administrative  burden 
for  reporting  in  three  significant  ways. 

First,  the  requirement  for  the 
submission  of  an  enforcement  plan  was 
eliminated  because  some  of  the 
elements  required  in  the  enforcement 
plan  were  duplicative  of  elements 
required  in  the  annual  report.  Second, 
we  now  require  reporting  of  only  those 
changes  which  had  occurred  since 
submission  of  the  previous  annual 
report.  Finally,  §  516.31(d)  creates  a 
mechanism  whereby  a  State  regulatory 
authority  may  certify,  to  ERA,  its  belief 
that  no  further  annual  reports  need  to  be 
submitted.  The  rationale  for  such  a 
determination  may  be,  for  example,  that 
a  prohibition  on  the  use  of  natural  gas 
for  outdoor  lighting  is  already  in  place 
and  all  such  lighting  has  been 
eliminated.  The  final  determination  as  to 
whether  or  not  further  annual  reports 
are  required  will  be  made  by  ERA.  In  all 
cases,  the  first  annual  report  (due 
January  1, 1980)  is  required. 

Comments  on  §  516.32:  Rescission- 
One  commenter  noted  that  the  section 
on  rescission  was  inadequate  in  terms  of 
minimal  procedural  requirements  to  be 
followed  by  ERA  prior  to  rescinding 
delegation  of  authority  to  a  State.  The 
specific  recommendation  was  made  that 
ERA  provide  the  States  with  written 
notice  of  the  intent  to  rescind  and  the 
reasons  it  believes  rescission  is 
appropriate.  This  comment  also 
recommended  that  ERA  provide  an 
opportunity  for  the  States  to  contest  a 
rescission  at  a  hearing.  This 
recommendation  was  adopted  by  ERA 
and  section  516.32  has  been  changed  to 
provide  for  written  notice  and  an 
opportunity  for  hearing  prior  to  any  final 
ERA  decision  to  rescind  a  State’s 
delegation  of  authority. 


Subpart  D — Guidance  on  Exemptions 

Comments  on  $  516.41:  Lighting  of 
historical  significance  (proposed  as 
§  516.42).  Some  commenters  took 
exception  to  paragraph  (b)(2)  of  §  516.41 
because  they  felt  it  was  too  restrictive 
and  that  it  should,  at  a  minimum, 
include  properties  protected  by  local  as 
well  as  State  statutes.  This 
recommendation  was  adopted. 
Comments  were  also  submitted  stating 
that  this  criterion  should  be  broadened 
to  include  properties  listed  by  State  or 
local  government.  We  did  not  adopt  this 
proposal  because  we  felt  that  it  would 
not  provide  an  adequate  mechanism  for 
insuring  that  only  qualified  properties  be 
exempt  from  the  prohibitions. 

Comments  on  §  516.43:  Commercial 
lighting  of  historical  significance  (new 
section).  Many  commenters  made  the 
observation  that  the  proposed  rule  did 
not  provide  for  an  exemption  category 
pursuant  to  section  402(c)(2)  of  the  Act. 
This  section  provided  for  exemptions  for 
natural  gas  outdoor  lighting 
“  *  *  *  which  is  used  for  commercial 
purposes,  *  *  *  of  a  traditional  nature, 
and  which  conforms  with  the  cultural  or 
architectural  style  of  the  area  in  which 
such  light  is  located.”  It  was  not  our 
intention  to  omit  this  exemption 
category.  Because  the  legislative  history 
identified  this  exemption  as  "similar”  to 
that  for  lights  of  historical  significance, 
ERA  attempted  to  simplify  the  rules  by 
combining  this  exemption  with  the 
exemption  established  by  section 
402(c)(1)  of  the  Act.  In  order  to  avoid 
misunderstanding  of  ERA’S  intention,  a 
new  §  516.43  has  been  added  to  clearly 
identify  a  separate  exemption  for 
qualified  commercial  lighting. 

Comments  on  §  516.44:  Safety  of 
persons  and  property.  Many 
commenters  objected  to  our  proposed 
criteria  for  exemptions  regarding  the 
safety  of  persons  and  property,  noting 
that  the  criteria  should  be  based  solely 
on  safety  considerations  rather  than 
tying  the  exemption  to  a  cost  criterion. 
ERA  did  not  adopt  this  course  of  action 
in  the  final  rule,  however.  We  feel  that  it 
should  be  necessary  for  a  petitioner  to 
show  not  only  that  the  lighting  provided 
by  the  gas  light  fixture  is  necessary  for 
safety,  but  also  that  it  would  represent  a 
financial  hardship  or  would  not  be  cost- 
beneficial  for  him  to  convert  his  gas  light 
to  alternative  lighting.  By  including  this 
requirement,  we  feel  that  we  will  be 
encouraging  conversion  of  gas  lights  to 
more  efficient  alternative  lighting  where 
cost-effective  and  while  allowing 
exemptions  for  people  who  need 
outdoor  lighting  for  safety  purposes  but 


for  whom  conversion  would  be  a 
personal  financial  hardship. 

Other  comments.  ERA  received  many 
comments  regarding  the  usefulness  of 
any  ban  on  outdoor  gas  lighting.  These 
comments  were  directed  at  section  402 
of  the  Fuel  Use  Act  itself,  and  not  this 
rule;  therefore,  it  is  not  within  our 
authority  to  make  the  requested 
modifications. 

Issued  in  Washington,  D.C.,  on  May  3, 1979. 

David  J.  Bardin, 

Administrator.  Economic  Regulatory  Administration. 

Part  516  is  added  to  Title  10,  Chapter 
II  to  read  as  follows: 

PART  516 — PROHIBITION  ON  SALE 
AND  DIRECT  INDUSTRIAL  USE  OF 
NATURAL  GAS  FOR  OUTDOOR 
LIGHTING 

Subpart  A— General  Purpose  and  Scope; 
Definitions 

Sec. 

516.10  General  purpose  and  scope. 

516.11  Definitions. 

Subpart  B— Prohibitions 

516.20  General  prohibition  on  installation  of 
natural  gas  outdoor  lighting  fixtures. 

516.21  General  prohibition  on  sale  of 
natural  gas  for  use  in  outdoor  lighting. 

516.22  Prohibition  on  use  of  natural  gas  by 
direct  industrial  customers  for  outdoor 
lighting. 

Subpart  C— Delegation  of  Authority 

516.30  Scope 

516.31  Annual  reports. 

516.32  Rescission. 

Subpart  D — Guidance  on  Exemptions 

516.40  Applicability. 

516.41  Lighting  of  historical  significance. 

516.42  Memorial  lighting. 

516.43  Commercial  lighting  of  historical 
significance. 

516.44  Safety  of  persons  and  property. 

516.45  Time  to  install  substitute  lighting. 

516.46  Substantial  expense. 

516.47  Public  interest. 

Authority:  Sec.  402,  Pub.  L  95-620;  92  Stat. 
3315:  42  U.S.C.  8372. 

Subpart  A— General  Purpose  and 
Scope;  Definitions 

§  516.10  General  purpose  and  scope. 

(a)  The  purpose  of  this  rule  is  to 
implement  section  402  of  Pub.  L  95-620, 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (the  Act).  The  objective  of 
section  402  of  the  Act  is  to  eliminate  the 
nonessential  use  of  natural  gas  for 
outdoor  lighting  and  to  conserve  such 
gas  for  the  benefit  of  present  and  future 
generations. 

(b)  The  rule  consists  of  four  subparts. 
Subpart  A  consists  of  this  section, 
entitled  “General  Purpose  and  Scope,” 
and  §  516.11,  “Definitions.” 
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(c)  Subpart  B  contains  the  prohibitions 
on  the  installation  of  natural  gas 
outdoor  lighting  fixtures  and  the  sale 
and  direct  industrial  use  of  natural  gas 
for  outdoor  lighting.  Section  516.20 
prohibits  the  installation  of  natural  gas 
outdoor  lighting  fixtures.  Sections  516.21 
and  516.22  prohibit  local  distribution 
companies  from  providing  natural  gas  to 
residential,  commercial,  and  industrial 
customers  for  use  in  outdoor  lighting  as 
well  as  prohibiting  the  use  of  natural  gas 
by  direct  industrial  customers  for 
outdoor  lighting. 

(d)  Subpart  C  delegates  to  the 
appropriate  State  regulatory  authorities 
the  responsibility  and  authority  of  the 
Secretary  of  DOE  with  regard  to  natural 
gas  outdoor  lighting.  The  specific 
authorities  delegated  are  set  forth  in 

§  516.30.  Section  516.31  sets  forth  the 
requirements  for  annual  reports  which 
the  appropriate  State  regulatory 
authorities  are  required  to  submit  to 
ERA.  Section  516.32  provides  for 
rescission,  by  ERA,  of  the  delegation  of 
authority  as  it  applies  to  any  particular 
State. 

(e)  Subpart  D  sets  forth  guidance  to  be 
followed  by  the  appropriate  State 
regulatory  authorities  in  granting  or 
denying  requests  for  exemption  in  the 
absence  of  the  exercise  of  authority  by 
the  State  in  promulgating  its  own 
criteria.  Criteria  for  granting  or  denying 
exemptions  are  provided  for  each  of  the 
categories  of  exemption  established  by 
the  Act:  Lighting  of  historical 
significance  (§  516.41);  memorial  lighting 
(§  516.42);  commercial  lighting  of 
historical  significance  (§  516.43);  safety 
of  persons  and  property  (§  516.44);  time 
to  install  substitute  lighting  (§  516.45); 
substantial  expense  (§  516.46);  public 
interest  (§  516.47). 

§516.11  Definitions. 

Unless  otherwise  expressly  provided, 
for  the  purposes  of  this  rule — 

(a)  The  term  “direct  industrial 
customer"  means  an  industrial  user  of 
natural  gas  who  obtains  the  natural  gas 
under  a  contract  with  a  natural  gas 
pipeline  company,  or  any  agent  thereof. 

(b)  The  term  “local  distribution 
company"  means  any  person  engaged  in 
the  business  of  interstate  or  intrastate 
transportation  and  local  distribution  of 
natural  gas  for  ultimate  consumption. 

(c)  The  term  “natural  gas”  means  any 
fuel  consisting  in  whole  or  in  part  of 
natural  gas,  liquid  petroleum  gas,  or 
synthetic  gas  derived  from  petroleum  or 
natural  gas  liquids. 

(d)  The  term  “natural  gas  outdoor 
lighting  fixture”  means  a  complete 
stationary  natural  gas  outdoor  lighting 
unit,  or  any  parts  thereof,  which  may 


include  a  mantle(s)  together  with  the 
parts  designed  to  distribute  the  light,  to 
position  and  protect  the  mantle(s)  and 
fuel  supply  lines,  and  to  connect  the 
mantle(s)  to  the  fuel  supply. 

(e)  The  term  “pipeline  company" 
means  any  person  engaged  in  the 
business  of  interstate  or  intrastate 
transportation  of  natural  gas  by  pipeline 
other  than  as  a  local  distribution 
company. 

(f)  The  term  “residence"  means  any 
single  or  multiple  family  dwelling  unit, 
including  commonly  held  areas 
associated  with  such  unit  and  including 
multiple  family  dwelling  units  which 
may  be  classified  by  the  local 
distribution  company  as  “commercial" 
customers. 

(g)  Unless  otherwise  designated  by 
ERA,  upon  recommendation  of  the 
Governor,  the  term  “State  regulatory 
authority"  means  that  agency  of  any  of 
the  50  States,  the  District  of  Columbia, 
Puerto  Rico,  or  any  territory  or 
possession  of  the  United  States,  which 
has  primary  or  exclusive  authority  to  fix, 
modify  or  approve  rates  for  the  sale  of 
natural  gas  by  local  distribution 
companies  within  that  State,  except 
that: 

(1)  In  the  case  of  a  local  distribution 
company  which  is  publicly-owned,  and 
not  subject  to  State  rate  regulation, 
references  in  this  part  to  “State 
regulatory  authority"  or  “State”  shall  be 
treated  as  references  to  such  company; 
and 

(2)  In  the  case  of  any  direct  industrial 
customer  or  any  local  distribution 
company  which  is  privately-owned,  and 
not  subject  to  State  rate  regulation,  the 
Governor  shall  designate  the 
responsible  State  regulatory  authority. 

(h)  The  term  “substitute  lighting" 
means  outdoor  lighting  which  does  not 
directly  bum  natural  gas. 

Subpart  B — Prohibitions 

§  516.20  General  prohibition  on 
installation  of  natural  gas  outdoor  lighting 
fixtures. 

(a)  Prohibition.  No  local  distribution 
company  or  direct  industrial  customer 
shall  install  any  natural  gas  outdoor 
lighting  fixture. 

(b)  Effective  date.  The  prohibition 
stated  in  paragraph  (a)  of  this  section 
shall  be  effective  beginning  on 
November  9, 1978. 

§  516.21  General  prohibition  on  sale  of 
natural  gas  for  use  in  outdoor  lighting. 

(a)  Prohibition.  No  local  distribution 
company  shall  supply  natural  gas  for 
use  in  outdoor  lighting. 

(b)  Effective  dates.  (1)  In  the  case  of 
any  residential,  commercial,  or 


industrial  customer,  the  prohibition 
stated  in  paragraph  (a)  of  this  section 
shall  be  effective  on  May  8, 1979,  unless 
a  later  effective  date  is  applicable  under 
paragraphs  (a)  (2),  (3).  or  (4)  of  this 
section. 

(2)  In  the  case  of  any  industrial  or 
commercial  structure  to  which  natural 
gas  was  being  supplied  by  the  local 
distribution  company  for  outdoor 
lighting  use  on  November  9, 1978,  the 
prohibition  stated  in  paragraph  (a)  of 
this  section  shall  be  effective  on 
November  5, 1979. 

(3)  In  the  case  of  any  municipal 
outdoor  lighting  fixture  to  which  natural 
gas  was  being  supplied  by  the  local 
distribution  company  for  outdoor 
lighting  use  on  November  9, 1978,  the 
prohibition  stated  in  paragraph  (a)  of 
this  section  shall  be  effective  January  1, 
1982. 

(4)  In  the  case  of  any  outdoor  lighting 
fixture  used  in  connection  with  a 
residence  to  which  natural  gas  was 
being  supplied  by  the  local  distribution 
company  for  outdoor  lighting  use  on 
November  9, 1978,  the  prohibition  stated 
in  paragraph  (a)  of  this  section  shall  be 
effective  January  1, 1982. 

§  516.22  Prohibition  on  use  of  natural  gas 
by  direct  industrial  customers  for  outdoor 
lighting. 

(a)  Prohibition.  No  direct  industrial 
customer  shall  use  natural  gas  for 
outdoor  lighting. 

(b)  Effective  dates.  (1)  In  the  case  of  a 
direct  industrial  customer  who  was 
using  natural  gas  for  outdoor  lighting  on 
November  9, 1978,  the  prohibition  stated 
in  paragraph  (a)  of  this  section  shall  be 
effective  on  November  5, 1979. 

(2)  In  the  case  of  a  direct  industrial 
customer  using  a  natural  gas  outdoor 
lighting  fixture(s)  that: 

(i)  Was  installed  prior  to  the  ban  on 
the  installation  of  such  fixture(s)  set  out 
in  §  516.20  of  this  rule;  and 

(ii)  Was  not  using  natural  gas  for  such 
fixture(s)  on  the  date  this  rule  is  issued 
as  a  final  rule — 

the  prohibition  stated  in  paragraph  (a)  of 
this  section  shall  be  effective  on  May  8, 
1979. 

Subpart  C— -Delegation  of  Authority 
§516.30  Scope. 

Pursuant  to  section  402(e)  of  the  Act, 
ERA  delegates  to  the  appropriate  State 
regulatory  authorities,  effective  on  the 
date  this  rule  is  issued  as  a  final  rule, 
the  full  responsibility  and  authority  of 
the  Secretary  of  DOE  with  regard  to 
natural  gas  outdoor  lighting.  The 
authorities  and  responsibilities 
delegated  by  this  rule  to  the  appropriate 
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State  regulatory  authorities  are  those 
enumerated  in  paragraphs  (a)  through 
(g)  of  this  section.  The  appropriate  State 
regulatory  authorities  should  normally 
consult  with  the  State  Historic 
Preservation  Officers  for  their  respective 
States  (as  recognized  by  the  U.S. 
Department  of  Interior,  Heritage 
Conservation  and  Recreation  Service) 
when  fulfilling  their  responsibilities  and 
authorities  as  set  forth  in  this  section 
particularly  when  decisions  are  made  or 
options  considered  relating  to  historic 
preservation. 

(a)  Authority  to  promulgate 
regulations.  The  authority  to  promulgate 
any  regulations  necessary  to  carry  out 
the  purposes  of  section  402  of  the  Act  is 
delegated  to  the  appropriate  State 
regulatory  authorities. 

(b)  Authority  to  issue  orders.  The  ' 
authority  to  issue  orders  exempting 
certain  natural  gas  outdoor  lighting 
fixtures  from  the  prohibitions  set  forth  in 
Subpart  B  of  this  rule  is  delegated  to  the 
appropriate  State  regulatory  authorities. 
Such  exemption  orders  may  be  issued 
on  the  basis  of: 

(1)  Lighting  of  historical  significance: 

(2)  Memorial  lighting; 

(3)  Commercial  lighting  of  historical 
significance; 

(4)  Lighting  which  is  necessary  to 
protect  the  safety  of  persons  and 
property; 

(5)  The  necessity  to  permit  the 
installation  of  substitute  lighting  where 
no  adequate  outdoor  lighting  (other  than 
that  using  natural  gas)  existed  on 
November  9, 1978; 

(6)  Substantial  expense  which  would 
not  be  cost  justified;  or 

(7)  The  public  interest  and 
consistency  with  the  purposes  of  the 
Act. 

(c)  Authority  to  establish  exemption 
criteria.  The  authority  to  establish 
criteria  to  be  used  in  making  any 
determinations  to  issue  any  orders 
relating  to  exemptions  from  the 
prohibitions  set  forth  in  Subpart  B  of 
this  rule  is  delegated  to  the  appropriate 
State  regulatory  authorities. 

(d)  Authority  to  establish  exemption 
procedures.  The  authority  to  establish 
procedures  for  the  acceptance, 
processing,  consideration,  and  grant  or 
denial  of  applications  and  requests  for 
exemptions  from  the  prohibitions  set 
forth  in  Subpart  B  of  this  rule  is 
delegated  to  the  appropriate  State 
regulatory  authorities. 

(e)  Authority  to  establish  enforcement 
mechanisms.  The  authority  to  establish 
enforcement  policies,  criteria  and 
procedures  with  respect  to  the 
prohibitions  set  forth  in  Subpart  B  of 
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this  rule  is  delegated  to  the  appropriate 
State  regulatory  authorities. 

(f)  Authority  to  enforce  prohibitions 
and  assess  civil  penalties.  The  authority 
to  enforce  the  prohibitions  set  forth  in 
Subpart  B  of  the  rule,  including  the 
authority  to  assess  civil  penalties  for 
noncompliance  with  such  prohibitions 
pursuant  to  section  723(c)  of  the  Act,  is 
delegated  to  the  appropriate  State 
regulatory  authorities. 

(g)  Authority  to  investigate.  The 
authority  to  initiate  investigations  and 
compel  the  submission  of  data  or 
relevant  documents  is  delegated  to  the 
appropriate  State  regulatory  authorities. 

§  516.31  Annual  reports. 

(a)  General  requirements.  Pursuant  to 
this  delegation,  the  appropriate  State 
regulatory  authority  shall  submit  to  ERA 
two  copies  of  the  annual  report  as 
specified  in  this  section.  The  annual 
report  shall  be  submitted  to:  Economic 
Regulatory  Administration,  U.S. 
Department  of  Energy,  Office  of  Utility 
Systems,  2000  M  Street,  NW., 
Washington,  D.C.  20461,  Attention:  Gas 
Light  Prohibitions. 

(b)  Schedule  for  submission.  The 
appropriate  State  regulatory  authority 
shall  submit  annually  to  ERA,  by 
January  1  of  each  year,  beginning  no 
later  than  January  1, 1980,  a  report  as 
specified  in  this  section,  except  as 
provided  for  in  paragraph  (d)  of  this 
section.  The  last  annual  report  shall  be 
submitted  by  January  1, 1984.  The 
appropriate  State  regulatory  authority 
shall  submit  the  annual  report  either 
separately  or  together  with  the  "PURPA 
Annual  Report  on  Gas  Utilities” 
required  to  be  submitted  to  DOE  by 
November  1  of  each  year  pursuant  to 
requirements  established  by  section  309 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978,  92  Stat.  3117  (Pub.  L  94- 
617). 

(c)  Contents  of  report  (1)  The  first 
annual  report  shall  contain  all  of  the 
elements  specified  in  subparagraph  (2) 
of  this  paragraph.  Subsequent  reports 
shall  contain  only  those  elements  or 
portions  of  elements  to  which  there 
were  significant  changes  since  the  last 
annual  report  was  submitted. 

(2)  The  appropriate  State  regulatory 
authority  shall  include  in  their  report  the 
following  elements: 

(i)  A  list  of  all  local  distribution 
companies  and  all  direct  industrial 
customers  who  use  natural  gas  for 
outdoor  lighting  covered  by  the  report; 

-  (ii)  Current  estimated  annual  natural 
gas  consumption  for  the  local 
distribution  companies  and  all  direct 
industrial  customers  covered  by  the 
report  attributable  to  outdoor  lighting; 


/  Rules  and  Regulations 


(iii)  Copies  of  all  State  statutes,  rules 
and  regulations  prohibiting  natural  gas 
lighting,  enforcing  the  prohibitions,  and 
granting  or  denying  exemptions  to  the 
prohibitions; 

(iv)  A  summary  of  exemption  requests 
granted  or  denied,  by  category  of 
exemption,  and  including  the  rationale 
for  such  grant  or  denial;  and 

(v)  A  description  of  the  State’s  current 
or  projected  efforts  to  enforce  the 
prohibitions  set  forth  in  Subpart  B  of 
this  rule. 

(d)  Optional  certification  of 
submission  of  final  report.  An 
appropriate  State  regulatory  authority 
may  submit  to  ERA  a  certification 
stating  that,  to  the  best  knowledge  of 
such  authority,  further  annual  reports 
are  unnecessary,  stating  the  rationale 
for  such  determination.  The  certification 
must  be  submitted  prior  to  the  date  on 
which  the  annual  report  is  due.  ERA 
shall  be  the  sole  determinant,  however, 
as  to  whether  or  not  annual  reports  are 
required.  . 

§  516.32  Racisslon. 

This  delegation  as  it  applies  to  any 
particular  State  may  be  rescinded  by 
ERA  if,  after  notice  and  opportunity  for 
a  hearing,  ERA  finds  that  the  State 
regulatory  authority  has  failed  to  comply 
with  any  substantial  provision  of  section 
402  of  the  Act  or  this  rule.  Such  finding 
and  rescission  shall  be  published  in  the 
Federal  Register,  and  shall  become 
effective  no  sooner  than  15  days  after 
the  date  of  publication. 

Subpart  D— Guidance  on  Exemptions 

$516.40  Applicability. 

The  appropriate  State  regulatory 
authority  shall  grant  or  deny  a  request 
for  exemption  on  the  basis  of  the 
guidance  specified  in  this  subpart  until 
such  time  as  the  appropriate  State 
regulatory  authority  chooses  to  exercise 
the  authority  to  establish  exemption 
criteria,  delegated  by  §  516.30(c)  of  this 
rule. 

§  516.41  Lighting  of  historical 
significanca. 

(a)  Scope.  A  Federal,  State  or  local 
government  agency,  or  an  appropriate 
historical  association,  may  petition  the 
appropriate  State  regulatory  authority 
for  an  exemption  from  the  prohibitions 
set  forth  in  $$  516.20  and  516.21  of  this 
rule  for  any  property  on  the  basis  of 
historical  significance.  In  the  case  of  a 
petition  for  an  exemption  from  the 
prohibition  set  forth  in  $  516.20  of  this  - 
rule  (General  prohibition  on  installation 
of  natural  gas  outdoor  lighting  fixtures), 
an  exemption  shall  be  granted  only  for 
replacement  of  a  natural  gas  outdoor 
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lighting  fixture(s)  that  was  installed 
prior  to  November  9, 1978.  Such 
replacement  shall  include: 

(1)  Replacement  of  an  extant  original 
or  reproduction  fixture;  or 

(2)  Installation  of  an  original  or 
reproduction  fixture  to  replace  a  fixture 
which  existed  during  the  life  of  the 
specified  historic  property. 

(b)  Criteria.  The  criteria  for  an 
exemption  on  the  basis  of  historic 
significance  shall  be  satisfied  upon 
certification,  by  the  petitioner,  that  the 
specifically  identified  natural  gas 
outdoor  lighting  fixture(s)  directly 
contributes  to  the  quality  of  significance 
of  the  specifically  identified  historic 
property  or  district,  as  applicable;  and 
upon  a  finding  that  the  specifically 
identified  historic  property: 

(1)  Is  listed  on  the  National  Register  of 
Historic  Places  maintained  by  the 
Heritage  Conservation  and  Recreation 
Service.  Department  of  Interior,  or  is 
officially  determined  eligible  for  listing 
by  the  Secretary  of  Interior,  pursuant  to 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470  as  amended),  applicable 
regulations  (36  CFR  Parts  60  and  63), 
and  Executive  Order  11593;  or 

(2)  Is  in  a  district  whose  State  or  local 
statutes  are  certified  as  providing 
adequate  protection  of  historic  places  by 
the  Secretary  of  the  Department  of 
Interior,  pursuant  to  the  Tax  Reform  Act 
of  1976  (26  U.S.C.  191,  280B)  and 
applicable  regulations. 

(c)  Stays.  An  exemption  request  shall 
result  in  a  stay  from  the  prohibitions  set 
forth  in  Subpart  B  of  this  rule  if: 

(1)  The  petitioner  has  certified  that  the 
specifically  identified  natural  gas 
outdoor  lighting  fixture(s)  directly 
contributes  to  the  quality  of  significance 
of  the  specifically  identified  historic 
property  or  district,  as  applicable;  and 

(2)  An  application  is  pending,  before 
the  Department  of  Interior,  for  inclusion 
in  otie  of  the  categories  specified  in 
subparagraphs  (1)  or  (2)  of  paragraph  (b) 
of  this  section. 

§  516.42  Memorial  lighting. 

(a)  Scope.  A  Federal,  State  or  local 
government  agency,  or  an  appropriate 
historical  association,  may  petition  the 
appropriate  State  regulatory  authority 
for  an  exemption  from  the  prohibitions 
set  forth  in  §§  516.20  and  516.21  of  this 
rule  on  the  basis  of  memorial  lighting.  In 
the  case  of  a  petition  for  an  exemption 
from  the  prohibition  set  forth  in  §  516.20 
of  this  rule  (General  prohibition  on 
installation  of  natural  gas  for  outdoor 
lighting  fixtures),  an  exemption  shall  be 
granted  only  for  replacement  of  a 
natural  gas  outdoor  lighting  flxture(s) 
that  was  installed  prior  to  November  9, 


1978.  Such  replacement  shall  include 
replacement  of  an  extant  fixture  only. 

(b)  Criteria.  The  criteria  for  an 
exemption  on  the  basis  of  memorial 
lighting  shall  be  satisfied  upon  a  finding 
that  the  specifically  identified  outdoor 
lighting  fixture(s)  directly  contributes  to 
preserving  the  memory  of  a  deceased 
person  or  persons. 

§  516.43  Commercial  lighting  of  historical 
significance. 

(a)  Scope.  A  person  using  natural  gas 
outdoor  lighting  for  commercial 
purposes  may  petition  the  appropriate 
State  regulatory  authority  for  an 
exemption  from  the  prohibitions  set 
forth  in  §  §  516.20  and  516.21  of  this  rule 
on  the  basis  of  historical  significance.  In 
the  case  of  a  petition  for  an  exemption 
from  the  prohibition  set  forth  in  $  516.20 
of  this  rule  (general  prohibition  on 
installation  of  natural  gas  outdoor 
lighting  fixtures),  an  exemption  shall  be 
granted  only  for  replacement  of  a 
natural  gas  outdoor  lighting  fixture(s) 
that  was  installed  prior  to  November  9, 
1978.  Such  replacement  shall  include: 

(1)  Replacement  of  an  extant  original 
or  reproduction  fixture;  or 

(2)  Installation  of  an  original  or 
reproduction  fixture  to  replace  a  fixture 
which  existed  during  the  life  of  the 
specified  historic  property. 

(b)  Criteria.  The  criteria  for  an 
exemption  on  the  basis  of  historical 
significance  shall  be  satisfied  upon 
certification,  by  the  petitioner,  that  the 
specifically  identified  natural  gas 
outdoor  lighting  fixture(s)  directly 
contributes  to  the  quality  of  significance 
of  the  specifically  identified  historic 
property  or  district,  as  applicable;  and 
upon  a  finding  that  the  specifically 
identified  historic  property: 

(1)  Is  listed  on  the  National  Register  of 
Historic  Places  maintained  by  the 
Heritage  Conservation  and  Recreation 
Service,  Department  of  Interior,  or  is 
officially  determined  eligible  for  listing 
by  the  Secretary  of  Interior,  pursuant  to 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470  as  amended),  applicable 
regulations  (36  CFR  Parts  60  and  63), 
and  Executive  Order  11593;  or 

(2)  Is  in  a  district  whose  State  or  local 
statutes  are  certified  as  providing 
adequate  protection  of  historic  places  by 
the  Secretary  of  the  Department  of 
Interior,  pursuant  to  the  Tax  Reform  Act 
of  1976  (26  U.S.C.  191,  280B)  and 
applicable  regulations. 

(c)  Stays.  An  exemption  request  shall  . 
result  in  a  stay  from  the  prohibitions  set 
forth  in  Subpart  B  of  this  rule  if: 

(1)  The  petitioner  has  certified  that  the 
specifically  identified  natural  gas 
outdoor  lightening  fixture(s)  directly 


contributes  to  the  quality  of  significance 
of  the  specifically  identified  historic 
property  or  district,  as  applicable;  and 

(2)  An  application  is  pending,  before 
the  Department  of  Interior,  for  inclusion 
in  one  of  the  categories  specified  in 
subparagraphs  (1)  or  (2)  of  paragraph  (b) 
of  this  section. 

§  516.44  Safety  of  persons  and  property. 

(a)  Scope.  A  local  distribution 
company,  a  direct  industrial  customer, 
or  an  interested  person,  may  petition  the 
appropriate  State  regulatory  authority 
for  an  exemption  from  the  prohibitions 
set  forth  in  §§  516.21  and  516.22  of  this 
rule  on  the  basis  of  the  necessity  to 
protect  the  safety  of  persons  and 
property  if  such  natural  gas  was  being 
supplied  on  November  9, 1978. 

(b)  Criteria.  The  criteria  for  an 
exemption  on  the  basis  of  the  necessity 
to  protect  the  safety  of  persons  and 
property  shall  be  satisfied  upon  a 
finding  that: 

(1)  (i)  Compliance  with  the  prohibition 
would  significantly  increase  the  chances 
of  bodily  injury  or  damage  to  property; 

(ii)  Compliance  with  the  prohibition 
would  significantly  increase  the  chances 
of  the  occurrence  of  crime;  or 

(iii)  The  lighting  is  necessary  because 
other  existing  lighting  does  not  provide 
lighting  adequate  to  insure  conformance 
with  American  National  Standards 
Institute  (ANSI)  Standard  No.  D  12.1, 
‘The  American  National  Standard 
Practice  for  Roadway  Lighting;”  and 

(2)  (i)  Would  impose  a  substantial 
hardship  on  a  person  other  than  a  local 
distribution  company,  a  pipeline 
company,  or  a  company  that 
manufactures  or  supplies  natural  gas 
outdoor  lighting  fixtures,  in  terms  of 
personal  income  or  savings;  or 

(ii)  Would  not  be  justified  by  the 
savings  likely  to  be  accrued  over  the 
useful  life  of  the  substitute  lighting 
facility. 

§  516.45  Time  to  install  substitute  lighting. 

(a)  Scope.  A  local  distribution 
company,  a  direct  industrial  customer, 
or  an  interested  person,  may  petition  the 
appropriate  State  regulatory  authority 
for  a  temporary  exemption  from  the 
prohibitions  set  forth  in  $  §  516.21  and 
516.22  of  this  rule.  Such  an  exemption 
shall  be  on  the  basis  of  the  time  needed 
to  permit  the  installation  of  substitute 
lighting  where  no  adequate  outdoor 
lighting  (other  than  that  using  natural 
gas)  exists,  if  such  natural  gas  was  being 
supplied  on  November  9, 1978. 

(b)  Criteria.  The  criteria  for  an 
exemption  on  the  basis  of  time  to  install 
substitute  lighting  shall  be  satisfied 
upon  a  finding  that: 


27611 


Federal  Register  /  Vol.  44,  No.  92  /  Thursday,  May  10,  1979  /  Rules  and  Regulations 

.  ~  '  '  -  -  I 

(1)  No  adequate  outdoor  lighting 
(other  than  that  using  natural  gas)  is 
available  at  the  time  the  applicable 
prohibition  became  effective;  and 

(2)  The  time  required  for  installation 
of  the  substitute  lighting  will  not  extend 
beyond  one  year  from  the  date  the 
applicable  prohibition  became  effective, 
unless  facts  and  circumstances  warrant 
a  longer  period. 

§  516.46  Substantial  expense. 

(a)  Scope.  A  local  distribution 
company,  a  direct  industrial  customer, 
or  an  interested  person,  may  petition  the 
appropriate  State  regulatory  authority 
for  an  exemption  from  the  prohibitions 
set  forth  in  §  §  516.21  and  516.22  of  this 
rule  on  the  basis  of  substantial  expense 
which  would  not  be  cost  justified,  if 
such  natural  gas  was  being  supplied  on 
November  9, 1978. 

(b)  Criteria.  The  criteria  for  an 
exemption  on  the  basis  of  substantial 
expense  which  would  not  be  cost 
justified  shall  be  satisfied  upon  a  finding 
that  compliance  with  the  prohibitions 
set  forth  in  §§  516.21  and  516.22  of  this 
rule  would  substantially  and  negatively 
affect  the  profit  margin,  return  on 
investment,  or  rates  of  a  local 
distribution  company  or  direct  industrial 
customer. 

§516.47  Public  interest. 

(a)  Scope.  A  local  distribution 
company,  a  direct  industrial  customer, 
or  an  interested  person,  may  petition  the 
appropriate  State  regulatory  authority 
for  an  exemption  from  the  prohibitions 
set  forth  in  §§  516.21  and  516.22  of  this 
rule  on  the  basis  of  the  public  interest 
and  consistency  with  the  purposes  of 
the  Act,  if  such  natural  gas  was  being 
supplied  on  November  9. 1978. 

(b)  Criteria.  The  criteria  for  an 
exemption  on  the  basis  of  the  public 
interest  and  consistency  with  the 
purposes  of  the  Act  shall  be  satisfied 
upon  a  finding  that  converting  a  specific 
natural  gas  outdoor  lighting  fixture(s)  to 
substitute  lighting  would  not  reduce  the 
use  of  natural  gas. 
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